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ON THE BOMBAY STOCK EXCHANGE

stock exchange, established in 1875,

embraced the arbitral process for resolution of
disputes over a decade ago. This progressive step
was in tandem with the fact that in India, most
commercial contracts include arbitration as the
preferred dispute resolution process, as opposed to
the default route of traditional court litigation.

| he Bombay Stock Exchange (BSE), Asta’s first

BSE has put in place two separate arbitration

meachanisms, viz.:

i) under Chapter Xlll of the Byelaws, dealing with
disputes between non-Trading Members' and
Trading Members, and Tracing Members inter-52,
arising out of or in relation to dealings, contracts
and transactions made on the exchange (the
Exchange is not considered to be a party to
transactions or dealings); and

i) under its recently issued a Standard Operating
Procedure (SOP) for disputes between a listed
company, its shareholders and/or Registrars 1o an
Issue and Share Transfer Agents (RTAs), pursuant
to specific directions from SEBIin this regard.’

The arbitral process undér both mechanisms is
largely similar and we deal with them jointly below,
setting out a few key differentiators.

As BSE states on its website, its aim is to ensure a
speedy and effective resolution of claims, differences
and disputes. Over the last 12 years, upwards of
2000 awards have been issued in arbitration
conducted under the Byelaws, proving the success
of, and proving investors’ confidenceinthe system.

By undertaking any transaction on the Exchange, one
becomes subject o its Byelaws and therefore
consents to arbitrate disputes as may be coverad by
the Byelaws. As arbitration is a voluntary mechanism
and party consent is mandatony, the Byelaws provide
that parties to all transactions on the exchange ane
deemed to have entered into a valid arbitration
agreement’ (as opposed to providing for arbitration
as anoptional / opt-in feature).

Although, a5 mentionad above, the agreement of
parties to arbitrate is sine qua non 1o arbitrating any
dispute, under the SOP the RTAs and listed
companies have been mandatonly subjected to the
Exchange’s arbitration mechanism, the SOP stating
inter alia that, “The provisions of SOP shall be
applicable to Listed Companies / RTAs ... Incase of
claims or disputes arising between the
sharcholder(s) investon(s) of listed companies and
the RTAs, the RTAs shall be subjected to the stock
exchange arbitration mechanism. In all such
instances, the listed company shall necessarily be
added as a party.” It would therefore appear that by
vitue of being lIsted or doing business on the
Exchange. these entities are also deemed to have
entered into an arbitration agreement. This position
has not however been tested inlaw.

Frior to invocation of arbitration under the SOF a
claimant is required to comply with certain pre-arbitral
actions, such as the filing of a complaint with the SEBI
BCORES portal andfor the Investor Grievancs
Redressal Committee of BSE belors the arbitration
can procesd. There is nd such condition precedent to
invoking arbitration under the Byelaws.
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Peculiar to the SOP is also a specific ¢ategorisation of

disputes that may be referred to arbitration. Viz.;

i} transfer /transmission of shares;

i) dematenalisation/ rematenalisation;

i} issue of duplicate shares;

w) transpostionof holders:

¥ investor entitlernents, such as corporate benetlits,
dividend, bonus shares, rights entitlements;

vi) credit of securities in public issue; and

vil) interest /coupon payments on securities and delay
in processing/wrongiul rejection of aforesaid
investor service requests.

A distinct feature of BSE's
mechanism is a second bite at
the cherry by way of an
appellate arbitral mechanism,
whereby an award given in the
first instance may be
challenged by filing a
memorandum of appeal
before a new three member

appellate tribunal.
=

All other disputes would not be covered by the
deemed arbitration agreement and so subject 1o any
pther dispute resolution mechanism that may be
agreed, or otherwise. civil court litigation. The lack of
such a categorisation in the Byelaws sugoests that
the nature of disputes that may be referred fo
arbitration thereunder is wider. To be noted that under
indan law, certan disputes, such as those wihere
serious allegations of fraud are made. are not
arbitrable in any event, and would have to be decided
by a civil court through an evidentiary trial.®

The Relevant Authority® of BSE is authorised to frame
reguiations for choosing the seat of arbitration - which
determines the place of the arbitration and the court
which has supervisory jurisdiction over it, Typically,
the seat will be at one of the 24 Regional Arbitration
Centres eslablished by BSE, unless BSE #sell is a
party to the dispute, in which case the seat will be
Mumbai, and Courts in Mumbai will thus have
exclusive jurisdiction over the arbitration
proceedings.

While inveking arbitration, clamants are required to
submit the prescribed forms including a statement of

claim satting out the relationship between the parties,
details of the transactions and reasons forthe disoute
etc.,” along with supporting documents such as,
contract notes; bills issued / recaived, statement of
account given by the trading member etc. The
respondent may submit a response/ defence and
also a counter claim (if any).

Parties may by mutual consent; appoint arbitrator(s)
from-the common pool of arbitrators on the panel of
all stock exchanges and as per Centralised Arbitrator
Appointment Process ([CAAP) set up by SEBL'
Should parties faill to agree, the arbitrator(s) are
chosen by way of an automatic, computer-generated
selection process. Where the value of the claim
amount is up 10 INR 25 lakhs, a sole arbitrator is
appointed, and for claims of a higher amount, a three-
member panglis constituted.

Keeping in mind costs and efficiency of the process,
under the SOF, claims up to INR 25.000 are decided
ona documents-only basis, thus dispensing with oral
hearings. Where parties so chose, as an opt-out
feature, they may dispense with oral hearing even for
claims of a higher value. While the Byelaws do not
have a similar provision, this would not preclude the
parties from agreeing to proceed based on only
documentary evidence, keeping in mind the
complexity of the claims and the interests of efficiency
and costs.

Significantly, recognising the importance of speed of
disposal of such claims.” the arbitration proceedings
are required to conclude within four months from the
date of appointment of the arbitrator, extendable by
two months for sufficient cause. White the SOP and
the Byelaws do not provide any consequence for the
proceedings not concluding within this timeline, a
review of the data published by BSE"™ in respect of
arbitration proceedings initiated against Trading
Membiers under the Byelaws in the last year as also
for the year 2019-20, prior fo the COVID-19
pandemic, shows that initial awards were issued on
an average of 5-6 months after commencement of
the arbitration.

A distinct feature of BSE's mechanism is a second
bite at the chemry, by way of an appellate arbitral
mechanism whereby an award given in the first
instance may be challenged by filing a memorandum
of appeal before a new three-member appellate
ribunal. The appeal must be filed within one month
from thereceipt of the initial award and decided within
three months from the constitution of the appeliate
ribunal {extendable by two months). This system
gives parties the opportunity to appeal the initial
award on a substantive basis at the level of the
Exchange, rather than being limited by the namow
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scope of intervention in an application to set aside an
award under the Arbitration & Conciliation Act, 19986
{the “A&C Act”).

A party aggrieved by the initial award (where no
appeal is filed), or the appeliate award may file an
applcation before a court to set aside the award
under Section 34 of the ARC Act.

While the SOP does not provide
for any award implementation
mechanism, it requires listed
entities / RTAs to inform the
Exchange about the status of
compliance with an award issued
against them. It also envisions
setting up of a mechanism for
imposition of penalty against a
listed company / RTA, in the event
they fail to honour the award.
. F  _F |
What makes arbitration under the BSE byelaws
unigue, is the process for implementation of an
award. Where an award is made in favour of an
investor, the trading member is required to deposit
the awarded amount with the BSE or make the
payment directly to the award holder, within the time
period as may be specified in the award, failing which
BSE is entitled to debit the award amount (with
nterest, if any) from the deposits of the trading
member lying with the BSE, and pay it to the award
holder. The BSE's obligation to make the payout is
however subject to the cutcome of any proceedings
filed against the initial or appellate award. Should the
irading member not have sufficient deposils with the

Exchange, they may be declared a defaulter by the
Disciplinary Action Committee, and the award

amount (subject to an upper limit of INR 15 lakhs), wil
be released to the investor from the Investor
Protection Fund.” An award holder also has the right
to apply for enforcement of the award before a
competent court as if it were a decree of the court,”
mch in ling with the provisions of the ARC Act, and
could do so also for any balance amount that may be
due after receipt of any amount from the Fund.

While the SOP does not provide for any award
implernentation mechanism, it requires listed entilies /
RTAs to inform the Exchange about the statlus of
compliance with an award issued against them. It
also envisions setting up of a mechanism for
imposition of penalty against alisted company / RTA,
in the event they fail to honour the award. Once this
mecharismis setup, twould be interesting 1o see the
extent to which it encourages voluntary compliance
withawards.

The transparency and effectiveness of BSE's dispute
resolulion mechanism ought to gve impetus 1o
investors’ faith in the reliability and trustworthiness of
BSE as a trading platform and the ability to recover
under any award passed thereunder. The arbitral
process specified, ensures that parties can resolve
their disputes in an expedited manner, avoiding the
perils of the overburdened indian judiciary and its
strict rules of procedure, while nevertheless enforcing
their contracts and claims.

Co-Author: Sanskriti Sidana, Senior Associate, Cyril
Amarchand Mangatdas
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& Fegistered Foreign Lawyer of the Shgapome infernational
Commearcial Court, Shaneen specialises  in. complax
commencial disoutes, often invohing  cross-bonder issues,
Shancen s expenonce encompasses some precedent seiting
Eigations in India, relaling 1o securilies / commadities lrading
and transactions wihich have besn among the firstof thesrkind,
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Chapter X1l of the Byslyers,

Clause {2), Chapter X111 - Arbitration, BEE Byelaws,

o

MNon-Tradeng Membars include () Constituents, (i) Authornsed Persons, and (i) Izsuers, as defined in Explanation 1 and 210 Clause 1 of

Sea hitpsifersw. bseindia.com/downloads /S0P _arbitration_mechanism.pdf,
Sea SEBI| Standard Operating Procedures (SOP] for dispule resoiution avaikable under the slock-exchange arbitration mecharnism for
disputes betwean a listed company and its shareholden(s}investons).

See Vidya Droliav. Durga Trading Corporation; 2020 5CC Online SC 1018and Ayyasamy v. A, Paramasivam, (2016) 10SCC 386,
“Relevant Authority/relevant authority” means the Board, SEBI, Managing Director of BSE Limited, Indian Cléaring Corposation Limited

or any other entity acting as a ¢clearing corporation, such siher person o committes, as the context may admit or require, or any
parson/commitles as may be specified by the Beard from lima to time,

7. Seahitpsyiwww beeindia comfdovnioads 1/Arbiralion_Forms,zip.

8. SeeSEBI| Arbitration Mechanism through Stock Exchanges - introduction of Aulomatic Process and Comimon Pool of arbitratoss.

9, Clause 12(c) and(d} of the Byslaws. Clause 2.1 of the S0P
10. See BSE - Complaint MArbitration Stalus (bseindia.com,
11. See Claim against Defaulter (bseindia.com).

12. Sea BSE - Arbitration Mechanismb (bseindia.com)
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